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§ 90.709(c), for HC+NOX (NMHC+NOX) or 
CO exceeds the applicable Family 
Emission Limit (FEL) or standard if no 
FEL. 

(b) An engine family shall be deter-
mined to be in noncompliance, if at 
any time throughout the model year, 
the CumSum statistic, Ci, for HC+NOX 
(NMHC+NOX) or CO, is greater than the 
action limit, H, for that pollutant, for 
two consecutive tests. 

§ 90.711 Suspension and revocation of 
certificates of conformity. 

(a) The certificate of conformity is 
suspended with respect to any engine 
failing pursuant to § 90.710(a) effective 
from the time that testing of that en-
gine is completed. 

(b) The Administrator may suspend 
the certificate of conformity for an en-
gine family which is determined to be 
in noncompliance pursuant to 
§ 90.710(b). This suspension will not 
occur before thirty days after the en-
gine family is determined to be in non-
compliance and the Administrator has 
notified the manufacturer of its intent 
to suspend. During this thirty day pe-
riod the Administrator will work with 
the manufacturer to achieve appro-
priate production line changes to avoid 
the need to halt engine production, if 
possible. The Administrator will ap-
prove or disapprove any such produc-
tion line changes proposed to address a 
family that has been determined to be 
in noncompliance under this subpart 
within 15 days of receipt. If the Admin-
istrator does not approve or disapprove 
such a proposed change within such 
time period, the proposed change shall 
be considered approved. 

(c) If the results of testing pursuant 
to the regulations in this subpart indi-
cate that engines of a particular family 
produced at one plant of a manufac-
turer do not conform to the regulations 
in this part with respect to which the 
certificate of conformity was issued, 
the Administrator may suspend the 
certificate of conformity with respect 
to that family for engines manufac-
tured by the manufacturer at all other 
plants. 

(d) Notwithstanding the fact that en-
gines described in the application for 
certification may be covered by a cer-
tificate of conformity, the Adminis-

trator may suspend such certificate 
immediately in whole or in part if the 
Administrator finds any one of the fol-
lowing infractions to be substantial: 

(1) The manufacturer refuses to com-
ply with any of the requirements of 
this subpart. 

(2) The manufacturer submits false or 
incomplete information in any report 
or information provided to the Admin-
istrator under this subpart. 

(3) The manufacturer renders inac-
curate any test data submitted under 
this subpart. 

(4) An EPA enforcement officer is de-
nied the opportunity to conduct activi-
ties authorized in this subpart and a 
warrant or court order is presented to 
the manufacturer or the party in 
charge of the facility in question. 

(5) An EPA enforcement officer is un-
able to conduct activities authorized in 
§ 90.705 because a manufacturer has lo-
cated its facility in a foreign jurisdic-
tion where local law prohibits those ac-
tivities. 

(e) The Administrator shall notify 
the manufacturer in writing of any sus-
pension or revocation of a certificate of 
conformity in whole or in part, except 
that the certificate is immediately sus-
pended with respect to any failed en-
gines as provided for in paragraph (a) 
of this section. 

(f) The Administrator may revoke a 
certificate of conformity for an engine 
family after the certificate has been 
suspended pursuant to paragraph (b) or 
(c) of this section if the proposed rem-
edy for the nonconformity, as reported 
by the manufacturer to the Adminis-
trator, is one requiring a design change 
or changes to the engine and/or emis-
sion control system as described in the 
application for certification of the af-
fected engine family. 

(g) Once a certificate has been sus-
pended for a failed engine, as provided 
for in paragraph (a) of this section, the 
manufacturer must take the following 
actions before the certificate is rein-
stated for that failed engine: 

(1) Remedy the nonconformity; 
(2) Demonstrate that the engine con-

forms to the applicable standards 
(FELs, where applicable) by retesting 
the engine in accordance with these 
regulations; and 

VerDate Aug<31>2005 08:02 Sep 10, 2007 Jkt 211161 PO 00000 Frm 00283 Fmt 8010 Sfmt 8002 Y:\SGML\211161.XXX 211161



274 

40 CFR Ch. I (7–1–07 Edition) § 90.711 

(3) Submit a written report to the 
Administrator, described in 
§ 90.709(e)(7), after successful comple-
tion of testing on the failed engine, 
which contains a description of the 
remedy and test results for each engine 
in addition to other information that 
may be required by this part. 

(h) Once a certificate for a failed en-
gine family has been suspended pursu-
ant to paragraph (b) or (c) of this sec-
tion, the manufacturer must take the 
following actions before the Adminis-
trator will consider reinstating the cer-
tificate: 

(1) Submit a written report to the 
Administrator which identifies the rea-
son for the noncompliance of the en-
gines, describes the proposed remedy, 
including a description of any proposed 
quality control and/or quality assur-
ance measures to be taken by the man-
ufacturer to prevent future occurrences 
of the problem, and states the date on 
which the remedies will be imple-
mented; and 

(2) Demonstrate that the engine fam-
ily for which the certificate of con-
formity has been suspended does in fact 
comply with the regulations of this 
part by testing as many engines as 
needed so that the CumSum statistic, 
as calculated in § 90.708(a), falls below 
the action limit. Such testing must 
comply with the provisions of this 
part. If the manufacturer elects to con-
tinue testing individual engines after 
suspension of a certificate, the certifi-
cate is reinstated for any engine actu-
ally determined to be in conformance 
with the Family Emission Limits (or 
standards if no FEL) through testing in 
accordance with the applicable test 
procedures, provided that the Adminis-
trator has not revoked the certificate 
pursuant to paragraph (f) of this sec-
tion. 

(i) Once the certificate has been re-
voked for an engine family, if the man-
ufacturer desires to continue introduc-
tion into commerce of a modified 
version of that family, the following 
actions must be taken before the Ad-
ministrator may issue a certificate for 
that modified family: 

(1) If the Administrator determines 
that the proposed change(s) in engine 
design may have an effect on emission 
performance deterioration, the Admin-

istrator shall notify the manufacturer 
within five working days after receipt 
of the report in paragraph (h)(1) of this 
section whether subsequent testing 
under this subpart will be sufficient to 
evaluate the proposed change or 
changes or whether additional testing 
will be required; 

(2) After implementing the change or 
changes intended to remedy the non-
conformity, the manufacturer must 
demonstrate that the modified engine 
family does in fact conform with the 
regulations of this part by testing as 
many engines as needed from the modi-
fied engine family so that the CumSum 
statistic, as calculated in § 90.708(a) 
using the newly assigned FEL if appli-
cable, falls below the action limit; and 

(3) When the requirements of para-
graphs (i)(1) and (i)(2) of this section 
are met, the Administrator shall re-
issue the certificate or issue a new cer-
tificate, as the case may be, to include 
that family. As long as the CumSum 
statistic remains above the action 
limit, the revocation remains in effect. 

(j) At any time subsequent to a sus-
pension of a certificate of conformity 
for a test engine pursuant to paragraph 
(a) of this section, but not later than 15 
days (or such other period as may be 
allowed by the Administrator) after no-
tification of the Administrator’s deci-
sion to suspend or revoke a certificate 
of conformity in whole or in part pur-
suant to paragraph (b), (c), or (f) of this 
section, a manufacturer may request a 
hearing as to whether the tests have 
been properly conducted or any sam-
pling methods have been properly ap-
plied. 

(k) Any suspension of a certificate of 
conformity under paragraph (d) of this 
section shall: 

(1) Be made only after the manufac-
turer concerned has been offered an op-
portunity for a hearing conducted in 
accordance with §§ 90.712 and 90.713; and 

(2) Not apply to engines no longer in 
the possession of the manufacturer. 

(l) After the Administrator suspends 
or revokes a certificate of conformity 
pursuant to this section and prior to 
the commencement of a hearing under 
§ 90.712, if the manufacturer dem-
onstrates to the Administrator’s satis-
faction that the decision to suspend or 
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revoke the certificate was based on er-
roneous information, the Adminis-
trator shall reinstate the certificate. 

(m) To permit a manufacturer to 
avoid storing non-test engines while 
conducting subsequent testing of the 
noncomplying family, a manufacturer 
may request that the Administrator 
conditionally reinstate the certificate 
for that family. The Administrator 
may reinstate the certificate subject to 
the following condition: the manufac-
turer must commit to performing off-
setting measures that remedy the non-
conformity at no expense to the own-
ers, and which are approved in advance 
by the Administrator for all engines of 
that family produced from the time the 
certificate is conditionally reinstated 
if the CumSum statistic does not fall 
below the action limit. 

§ 90.712 Request for public hearing. 
(a) If the manufacturer disagrees 

with the Administrator’s decision to 
suspend or revoke a certificate or dis-
putes the basis for an automatic sus-
pension pursuant to § 90.711(a), the 
manufacturer may request a public 
hearing. 

(b) The manufacturer’s request shall 
be filed with the Administrator not 
later than 15 days after the Adminis-
trator’s notification of his or her deci-
sion to suspend or revoke, unless other-
wise specified by the Administrator. 
The manufacturer shall simultaneously 
serve two copies of this request upon 
the Manager of the Engine Compliance 
Programs Group and file two copies 
with the Hearing Clerk for the Agency. 
Failure of the manufacturer to request 
a hearing within the time provided 
constitutes a waiver of the right to a 
hearing. Subsequent to the expiration 
of the period for requesting a hearing 
as of right, the Administrator may, in 
his or her discretion and for good cause 
shown, grant the manufacturer a hear-
ing to contest the suspension or rev-
ocation. 

(c) A manufacturer shall include in 
the request for a public hearing: 

(1) A statement as to which engine 
configuration(s) within a family is to 
be the subject of the hearing; and 

(2) A concise statement of the issues 
to be raised by the manufacturer at the 
hearing, except that in the case of the 

hearing requested under § 90.711(j), the 
hearing is restricted to the following 
issues: 

(i) Whether tests have been properly 
conducted (specifically, whether the 
tests were conducted in accordance 
with applicable regulations under this 
part and whether test equipment was 
properly calibrated and functioning); 

(ii) Whether sampling plans and sta-
tistical analyses have been properly ap-
plied (specifically, whether sampling 
procedures and statistical analyses 
specified in this subpart were followed 
and whether there exists a basis for 
distinguishing engines produced at 
plants other than the one from which 
engines were selected for testing which 
would invalidate the Administrator’s 
decision under § 90.711(c)); 

(3) A statement specifying reasons 
why the manufacturer believes it will 
prevail on the merits of each of the 
issues raised; and 

(4) A summary of the evidence which 
supports the manufacturer’s position 
on each of the issues raised. 

(d) A copy of all requests for public 
hearings will be kept on file in the Of-
fice of the Hearing Clerk and will be 
made available to the public during 
Agency business hours. 

§ 90.713 Administrative procedures for 
public hearing. 

The administrative procedures for a 
public hearing requested under this 
subpart shall be those procedures set 
forth in the regulations found at 
§§ 90.513 through 90.516. References in 
§ 90.513 to § 90.511(j), § 90.512(c)(2), 
§ 90.511(e), § 90.512, § 90.511(d), § 90.503, 
§ 90.512(c) and § 90.512(b) shall be deemed 
to mean § 90.711(j), § 90.712(c)(2), 
§ 90.711(e), § 90.712, § 90.711(d), § 90.703, 
and § 90.712(c) and § 90.712(b), respec-
tively. References to ‘‘test orders’’ in 
§ 90.513 are not applicable. 

Subpart I—Emission-Related De-
fect Reporting Requirements, 
Voluntary Emission Recall Pro-
gram, Ordered Recalls 

§ 90.801 Applicability. 
(a) The requirements of subpart I are 

applicable to all nonroad engines and 
vehicles subject to the provisions of 
subpart A of part 90. The requirement 
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